Commonwealth,  Ex.  Eel. 


SCULL,  et  al. 


v 


Common  Pleas,  No.  4. 
March  Term,  1878. 
No.  496. 


MORRISON,  et  id. 


BRIEF  OF  ARGUMENT  FOR  RELATORS. 


The  print  in  controversy  is  whether  the  Relators  or  the 
Respondents  are  the  legally  elected  trustees  of  the  First  Pres¬ 
byterian  Church  at  Holmesburg. 

The  Relators  claim  that,  at  an  election  held  on  January 
7th,  1878,  they  were  legally  elected  Trustees  and  should  have 
been  so  declared.  The  Respondents  were  declared  elected. 

This  question  can  be  settled  by  ascertaining  what  are  the 
allegations  of  Respondents’  answer,  Firsts  of  the  qualifica¬ 
tions  of  Relators’  voters;  and,  Secondly,  of  the  qualifications 
of  Respondents’  voters. 

The  charter  alone  prescribes  the  qualifications  of  voters, 
in  Articles  2  and  6,  on  pages  2  and  4  of  the  suggestion. 


I.  AS  TO  RELATORS’  VOTERS: 


In  paragraph  10  of  the  answer,  page  8,  it  is  stated  that 
twenty-one  votes  were  cast  for  the  Relators,  at  the  election  in 
January.  The  allegations  against  the  qualifications  of  these 
persons  are  found  on  pages  8,  9  and  10  of  the  answer,  and 
are,  that  thirteen  of  the  twenty-one  “ceased  to  ivorship  with  the 
congregation  of  said  Church  and  withdrew  therefrom  about 


June  1st,  1877/’  “  that  they  withdrew  from  attendance  upon 
the  services  of  the  church  and  worshiped  elsewhere,  and,  at  the 
same  time,  ceased  payment  of  their  contributions ;  and  there¬ 
fore  these  persons  ceased  to  be  members  of  the  congregation 
in  subordination  to  the  Presbytery  of. Philadelphia,  North/’ 
and  further  that  five  of  these  twenty-one  persons,  viz  :  John 
F.  Pattison,  Wm.  Pattison,  D.  J.  Scull,  C.  K.  Scull  and  Mrs. 
Joel  Fowler,  “  never  were  communing  members  of  said 
Church.”  Of  these  five  persons,  three,  viz:  Wm.  Pattison, 
C.  K.  Scull  and  Mrs.  Joel  Fowler,  are  included  in  the  thirteen 
persons,  who,  it  is  alleged,  withdrew  from  the  church. 

These  allegations  of  disqualification  are  insufficient  r 
Because  1st,  ceasing  to  pay  their  contributions  could  not  de¬ 
prive  these  persons  of  their  right  to  vote.  The  payment  of 
contributions  was  purely  voluntary.  The  charter  declares  not 
that  he,  who  pays  u  his  contribution,”  but  he,  who  pays  “his 
pew  rent,”  shall  vote;  and  there  is  no  allegation  that  these 
persons,  or  any  of  the  twenty-one,  ever  ceased  to  be  pew 
renters  or  were  in  arrear  for  their  pew  rent. 

2d.  A  withdrawal  from  membership  in  a  religious  cor¬ 
poration,  in  order  to  disolve  the  connection  between  the  mem¬ 
ber  and  the  society,  must  be  unequivocal ;  it  must  indicate  an 
entire  and  permanent  dissolution  of  the  old  membership. 

Wecherly  v  Gayer,  11  S.  &  P.  35. 

State  v  Crowell ,  4  Halsted  391. 

Den  v  Bolton ,  7  “  206. 

People  v  Tuthill ,  31  New  York  550. 

Cammeyer  v  Church, 2  Sandf.  Ch.  187. 

There  is  no  allegation  that  the  withdrawal  of  these  per¬ 
sons  was  of  this  character.  Their  presence  and  voting,  un¬ 
objected  to  and  unchallanged,  at  the  election  in  January,  show 
that  their  withdrawal  was  not  permanent  and  that  it  was  not 
regarded  as  of  a  character  to  disqualify  them  from  voting. 


Nor  was  the  withdrawal  of  these  persons  an  act  of  insubor¬ 
dination,  as  it  resulted  from  the  illegal  action  of  the  Presbytery- 
3d.  The  charter  does  not  require  that  voters  shall  be 
communing  members. 

The  voters  for  the  Relators  must  be  accepted  as  legally 
qualified,  because  they  were  allowed  to  vote  unchallanged. 

Commomvealth  v  McCutchen ,  2  Parsons  205. 


3  Term  Rep.  300 
1  “  1 


Bex  v  Mortlock, 
Bex  v  Stacey, 


Bex  v  Slythe,  6  Barn  wall  &  Cresswell,  240 

II.  THE  QUALIFICATIONS  OF  RESPONDENTS’  VOTERS. 

It  is  alleged  that  thirty-five  votes  were  cast  for  the 
Respondents.  It  is  admitted  by  Relators  that,  of  this  number, 
fifteen  perons,  named  in  paragraph  7,  on  page  3,  of  the  answer, 
were  qualified  voters.  Of  the  remaining  twenty,  the  answer 
simply  alleges  that  eleven  of  them — begining  with  the  name  of 
Mrs.  Frank  Kelly,  at  the  top  of  page  4  of  the  answer,  and  end¬ 
ing  with  the  name  of  Frank  Kelly,  at  the  bottom  of  page  6 — 
each  contributed  through  envelopes  not  less  than  $2  a  year: 
of  two — Mrs.  Robt.  Campbell  and  Mrs.  Joseph  Lester — it  is 
not  alleged  how  much  they  contributed ;  of  the  rest,  (seven 
persons)  that  they  contributed  through  the  basket  collection. 

It  is  not  alleged  of  these  twenty  persons  that  they  were 
pew  renters,  or  that  their  pew  rent  was  not  in  arrear. 

It  is  not  a  sufficient  answer,  to  say  that  these  persons  were 
not  pew  renters  because  they  had  surrendered  the  pews  accord¬ 
ing  to  the  plan  setforth  in  paragraph  6,  of  the  answer.  This 
plan  was  illegal;  no  pew  holder  could  surrender  his  pew  to 
the  “ Church.”  Such  a  plan  could  not  be  legally  adopted, 
under  the  previsions  of  this  charter.  The  relation  between 
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a  voter  and  the  corporation  is  one  of  contract  ;  he  must  rent  a 
pew  or  part  of  a  pew. 

The  contributions,  under  the  plan  alleged  to  have  been 
adopted,  were  voluntary,  and  could  not  be  enforced. 

It  is  therefore  submitted,  that  the  twenty-one  persons, 
who  voted  for  the  Relators,  were  legally  qualified  voters. 

That,  of  the  thirty-five  persons,  who  voted  for  Respon¬ 
dents,  twenty  were  disqualified,  and  the  votes  of  nineteen  of  the 
twenty  were  challanged  at  the  election. 

W.  H.  BURNETT, 
SAMUEL  C.  PERKINS, 

For  Relators . 


